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OP1 NI ON

Fr anks. J.

In this action, the Trial Court granted summary



judgment, and plaintiffs have appeal ed.

Plaintiff Smth is the ower of the Play Center
Nursery daycare, and plaintiff Childress is an enployee at the
daycare. The Reeds filed crimnal charges against the
plaintiffs after they found blisters on the inside of their
two year old son’s nouth. The Reeds attributed those blisters
to Ms. Smith's disciplining their son. She was accused of
maki ng their son, who had been biting other children, touch
his mouth to a hot pepper. The charges of child abuse were
di sm ssed followi ng a prelimnary hearing.

Plaintiffs then brought this action against the
Reeds and agai nst the defendant newspaper and staff nenbers
for defamation. The Trial Judge granted summary judgment for
t he newspaper, and its reporters, finding that the articles
conported with the ?fair reporting privilege?.

Summary judgnent is appropriate when there is no
di sputed issue as to any material fact and the noving party is
entitled to a judgnent as a matter of law. Byrd v. Hall, 847
S.W2d 208 (Tenn. 1993). In this case, plaintiffs raise
several issues which they characterize as factua
i naccuracies, and they argue that a jury nust nmake a
determ nation regarding the truthful ness of the article.

However, the truth or falsity of the article is not
rel evant here. The basis of granting sunmary judgnment was the
defense of qualified privilege. The question of whether a
publication is privileged is a question of law to be
determ ned by the Court. See Stemv. Gannett Satellite
| nformati on Network, 866 F.Supp. 355, 361 (E.D. Tenn. 1994).
The standard of review for a question of lawis de novo with
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no presunption of correctness for the Trial Court’s findings.
Uni on Carbide Corp. v. Huddl eston, 854 S.W2d 87 (Tenn. 1993).

It was recogni zed at common | aw that public interest
requires information to be dissem nated in public judicial
proceedings. As a result, a qualified privilege was
recogni zed for newspapers which make reports of judicial
proceedings to the public, in order that nmenbers of the public
may be apprised of what takes place in the proceedi ngs w thout
havi ng been present. This qualified privilege requires that
the report be a fair and accurate summati on of the proceedi ng.
Langford v. Vanderbilt University, 44 Tenn. App. 694, 706, 318
S.W2d 568, 574 (Tenn. App. 1956). The report does not have to
be a verbatim technically accurate account in every detail;
so long as it gives a ?correct and just inpression of what
took place in Court.? Langford. The elenents of bal ance and
neutrality are required. See Street v. National Broadcasting
Co., 645 F.2d 1227, 1233 (6th GCr.,), cert granted, = U S
_, 102 s.ct. 91, 70 L.Ed. 83, cert. Dismssed, = US |,
102 S. &t 667, 70 L.Ed. 2d 636 (1981)..

Plaintiffs object particularly to three ? actual
I naccuraci es? in the newspaper article. These ? naccuracies?
consi st of the description of the pepper as %hot? the
al l egation that the pepper was ?forced? into the child s nouth,
and the statenent that the energency room physician testified
that the blister was ?consistent? wwth a burn froma pepper.

Qur review of the testinony at trial and the
affidavit filed show that the newspaper article represented a
fair and accurate summati on of the proceedings. First, the
i ssue of the pepper being %hot? is the essence of the
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al l egation of child abuse. The doctor testified that the
not her bel i eved that the pepper was hot. The article
correctly reflected this belief, which was the crux of the
accusati on.

Second, the allegation that the pepper was forced
into the child s nouth is a reasonable interpretation of the
testinmony that the pepper was ?placed? in the child s nouth.
While the word forced is nore inflammatory, it still reflects
the basic allegation that the child bit the pepper
i nvol untarily.

Finally, the doctor’s testinony shows that he was
asked whether the nother’s belief that the blister was caused
by a hot pepper was ?i nconsistent with what you observed?? The
doctor responded ?no, it was not.? The article renoved the
doubl e negative aspect of the question, stating that the
doctor had testified that the blister was ?consistent? with a
burn froma pepper. This change was not material or
m sl eadi ng, particularly since the article also included the
doctor’s testinony that the blister could have been caused by
a hot dog the child ate that evening.

Conmparison of the testinony and article denonstrates
t hat the newspaper conveyed the gist of the courtroom
proceedi ngs. This type of basically accurate and bal anced
coverage is protected by the fair reporting privilege.
Langford, (fair reporting privilege found despite plaintiffs’
argunments that article gave undue prom nence to ? ncul patory
facts? and article did not quote the declarations verbatim.

We concl ude that sunmary judgment was appropriate on
this record, affirmthe judgnent of the Trial Court, and
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remand at appellants’ cost.

Her schel P. Franks, J.

CONCUR:

Houston M Goddard, P.J.

Clifford E. Sanders, Sr.J.



